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DECLARATION OF DAVID A. ELIA, ESQ.

Pursuant to 28 U.S.C. ©174Bavid A. Elia Esq., declares, under penaifyperjury, as follows:

1. I am an attorney duly licensed to practice law in all Courts of the State of NévaNo®
United States Federal Courts including the United States Supreme IQoake this declaration
in support othe Applicationof DebtorAppellant (hereinafter ODebtorO or OEi@mSypplement
the Record on Appeal and in replythe papersof DeferdantAppellee (hereinafter OAppelleeO
or ODamon & MoreyQ@) opposition thereto.

2. | am the Chief Executive Officer of the reorganized Debtbaveactualpersonal
knowledge of all factual representations made hexedaffirm that all averments mady me
heren are true

3. Although Daniel Browrrepresentshat he isully familiarOwith the factsand
circumstances set forth ims Declarationhehedgesghis assertiorby stating that his

representationareeitherbased upohis personaknowledgeor upm his review ofpapers and

are trueto thebest ofhis knowledge, information and belidfinlike my Declaratiorwhich |
hereby testifyis based upon my own personal knowledge Court is left to guess whidt
Daniel BrownOepresentations are based mpis personal knowledge and which are based
uponsome perhaps unfounde®beliefO.

4. In addition to not havinghe requisite personal knowledge of the facts igf¢hse Daniel
Brown hasalreadyprovenincredible andunreliableand therefore, thisCourtshould attach no
independentveight torepresentations made s Declarationsince

a. Daniel Brownfalselyrepresented to the District Court that Damon & Morey had
never charged Debtor any fees related to the actual conflict of interest it created

by repesenting both the Debtor and the Lead Creditereinafter OCPSIO)



against the DebtdExhibit #1)[p7, line 17 and p33, lines Bl of June 23, 2005
transcript of Hearing before Judge Arcara]. He latex forced to admito this
Courtof Appealgsthat contrary to his representation to the District Cotlrg
Debtor had in fact beecharged for this. (Exhibit #3 p12, footnote 2 of its Brief
for Appeal to 2° Circuit]. Further,l hereby declare thahere are more of these
improper fees that havbeen carged to the Debtor for whidbamon & Maey

still has not accounted

. Daniel Brownfirst falselyrepresented to the District Court that OanO (one (1))
attorney(Marc Hopkins)from Damon & Morey and one (1) outside attorney
(Anthony Ronci)were involved irsaid actual cofiict of interest. (Exhibit #)
[p30, line 11 and p31, lines2A of June 23, 2005 transcript of Hearing before
Judge Arcara]Then Daniel Brownrepresented to thiSourtthata OrogueO
attorney(Marc Hopkins)from Damon & Moreyand one outdie attorney
(Anthony Ronci) werénvolved insaidconflict of interest(Exhibit #2 [p39 of
Damon & MoreyOs Brief td“Circuit, footnote 2, p1R Now, in hisinstant
Declarationon p6, footnote JLto this Court to wiih my Declaration hereby
respondsDaniel Brown continues to deceive this Castto the extent of Damon
& MoreyOs involvement in thistual conflict of interestlearly implying that
only one (1) Damon & Morey attorndivarc Hopkins)and one (1) outside
counsel (Anthony Ronci) knevidaniel Brown does naattempt toexplainhow
one roguettorneysecretlycause one of the largest and most experieniced
firms in Western New Yorko unilaterally process@amon & Morey checkWas

this rogue attorney an authorized signatoryDamon & MaeyO$ank accounts?



Nor does Daniel Brown attempt to explain exacgbon whom Anthony Ronci
caused the complaint that Damon & Morey had drafted to be séteederely
states that it was served on tebtorin March 1996However this service upon
the Debtor is directly contradictemhd deniedy another Damon & Morey
attorney (William Savino) in representations made tdBéduekruptcyCourt
“..In furtherance of its claim, CPSI commenced an action in Supreme
Court, Niagara County, in or about of March 1996 under Article 34 of the
Lien Law to enforce payment of this amount due to CPSI: an action on
which the Debtor was never served with the summons and complaint,
leaving the Supreme Court with no jurisdiction whatsoever...”,
at 46 of Docket #631 [DebtorOs Objection as to the Timeliness of Unsecured
Claims of Naples, NCIDA and CPSI]
By socryptically characterizing and only partially disclosin@terialfacts related
to Damon & MoreyOadmitted conflict, Daniel Brown appears todoatinuing
anatemptto insulatehis law firmfrom liability caused by the actions of its
attorneys and the outside counsel it hired and padpite Damon & MoreyOs
concealmenandits continuingretention of DebtorOs fil@3ebtor hasnoved for
an Order directing Danmo& Morey to deliver its files to if)the Debtor has now
discoveedand has submitteclilpatoryevidencewith its instantApplicationto
Supplement the Record on App#at
i. Damon & Moey hadalsohired and arrangedith a secondindisclosed

outside cousel tosecretlyshare 1/3 o&ll amountghattheyrecovered

from the Debtar



ii. atleast three (3) oth®amon & Morey attorney& minimum of four (4))
wereactuallyworking against the Debtor anitherefore involved in this
actualconflict of interestand

iii. Damon & Morey concealed its involvement in the conflict by setting up
files in the names of pringals of CPSI when, in fact,was working on
CPSI claims against the Debtor.

d. Daniel Brown misinformed the District Court during the June 23, 2005 hdaring
statingthat ... /when] Damon & Morey learned of the existence of this lawsuit
[the Supreme Court action in Niagara County involving CPSI against the
Debtor]...that’s when the other counsel was retained. Now, it’s my understanding
that the counsel obtained an order directing Construction Paysetters [sic, should
be “Construction Pacesetters” or “CPSI”’] pay back the seventy-thousand
dollars...” [p32, lines 411]. But at ! 69 of its Responses to EliaOs Objections to
Damon & MoreyQOs Sixth and Final Fee Wgation, Damon & Morey stated that
“... [the Court] granted Damon & Morey’s motion...and ordered CPSI to repay
the $75,000...” Exhibit 3 (see Docket #729 for full textppparently, Daniel
Brown does not have sufficiepiersonal knowledge anformatian to know that
Othe other counselO was actu@yown law firm,Damon & Morey

e. | have never been the President of the Debtor as Declarant Daniel Brown has
incorrectly asserted (twelve (12) timi@svhat | think isa transparent technique
designed t@rejudicethis Courtagainst mgin his papers submitted in Opposition

to AppellantOs Application to Supplement the Record on Appeal;



f. Finally, Daniel Brownhimselfadmitted that William Savino wdkeprincipal
attorneyat Damon & Morey representing the Debfdx.the attorneyn charge of
this particular client..)@Exhibit#1) [p30, line 2621 of June 23, 2005 transcript
of Hearing before Judge Arcqrd herefore, William Savinpossessspersonal
knowledgeon behalf of Damon & Moregelated to this casedhissuperior to
that of Daniel Brown.

5. William Savino, Esq., th&enior Partneand Chairman of Damon & MoreyBissiness
Litigation and Insolvency Departmemtasin fact DebtorQshief attorney from Damon &
Morey, wa the attorney whactuallyhandlednearly all of the representation of tBebtorby
Damon & Moreyas can beeadily confirmed byexamination ohis time charged on billings to
Debtorand hasby far,the most extensive personal knowledfany attorney at Damon &
Morey of the facts perting to this matter.

6. In his Declaration under penalty of perjury dated May 11, 1B84ibit 4) requesting
Bankruptcy Courapproval ofDamon & MoreyQOapplication to be employed as General
Counsel for théebtor William Savino said

a. at| 2, that” The basis for this motion is Damon & Morey’s substantial
experience in bankruptcy and construction litigation, combined with its long-
standing relationship with the Debtor.”

b. at| 5, that” In terms of my relationship with the Debtor, the Court should note
that I have known David A. Elia, the Chief Executive Officer of the Debtor for
decades, having grown up with him in Niagara Falls, New York. In the mid-
1980°s, when Mr. Elia became the Debtor’s Chief Executive Officer, I, on behalf

of Damon & Morey, began performing legal services for the Debtor.”



c. at| 8, that” Based upon the foregoing, Damon & Morey has a special
relationship with the Debtor...continuing over years, arising from a personal
relationship and comprising on-going litigation.”
d. a |20 that“ To support Damon & Morey’s appointment herein, in addition to
the special, long-standing relationship between Damon & Morey and the Debtor,
as indicated herein, for the purposes of avoiding any interest adverse to the
Debtor, Damon & Morey hereby waives approximately $14,000 in legal fees for
legal services performed for the Debtor prior to December 1, 1993.”
e. at| 36 that” In any situation where there is, was, or potentially could be even an
appearance of a conflict of interest, ...such case would be handled herein by the
Giardino & Schober firm.” (Obviously,Damon & Morey did not comply with
thisrepresentatioiit made to the Bankruptcy Coyrt
7. Despite the fact that William Savino is clearly the attorney from Damon & Morey with
the most personal knowledge of iwsating with Debtor, this Court is asked to rely on the beliefs
of Daniel Brown. submit thatWilliam Savino is conspicuous by his absefroen these
proceedingsAnd it doesnot appeaithat William Savino is unavailable since he recently
submitted a fou(4) page letter to the New York State Supreme Court seeking to expedite receipt
of payment orDamon & MoreyOsidgmentagainst the Debtdrefore the end of its fiscal year.
(Exhibit 5) [Damon & MoreyOs Sept 6 2007 letter to Judge Si@kieasonsetforh below,|
contendthat William Savino has purposely avoidedtifying in this matter.
8. William Savino has lied to advan&amon & MoreyOs artids own personal intergs at
the expense of the DebtoBpecifically andas but one exampleggarding Debtoglntention to

resume business:



a. William Savino stated that/t is and always has been D.A. Elia’s intention to
return to operations once its bankruptcy case was closed.”’(emphasis added)
(Exhibit 6)[p3 of DebtorOs Objections as to the Timeliness of NaAWGIRA
andCPSI Claims and hidugust 10, 1999 lettéo The Honorable John T.
Elfvin]. Obviousy, this is truthful The DebtorOs familyasbeen in the
construction business for several generatiblasreasonable person could believe
that Debtorsuddenlydecided to get out of the business in 1984e Debtowas
forcedto cease its operationsly because USF&G breached its agreenb@nt
provided the required bondinBUT,

b. William Savinolatertestifiedthat O.there is no evidence that the Elias ever
intended to use the remaining shell of the Debtor to restart in business...Oin his
Responses to EliaOs Objections to Damon & MoreyOs Sixth and Final Fee
Application, atP 36, | 212 (Exhibit7). It shouldalsobe notedvhen weighing
matters of credibilitgtha “Damon & Morey’s Response is the equivalent to
sworn testimony...Mr. Savino’s signature is the equivalent of verification of all the
allegations contained in that Response.” (Exhibit8 [Damon & MoreyOs Brief in
the Appeal of the Bankruptcy CourtOs Oetdl®, 2004 inal Order at footnote 3,
p9]

9. In that same paragraph of its Responses to EliaOs Objections to Damon & MoreyQOs Sixth
and Final Fee Application, William Savigmes on to state:Most importantly, this Court knows
that its decision regarding discharge turned on the liquidation of the Debtor’s assets, a
liquidation Damon & Morey attempted to deny in pleadings submitted on colorable theories”.

Theundisputedacts are that Debtor voluntarily filed for bankruptcy protecétiar its surety,



USF&G, breached its bonding agreement. Debtottinued to operate, baventuallycould not
sustain its overhead costs withdl bonding necessary tmnduct its business. It therefore
ceased operations ahquidated asset® order to providesufficient fundng to carry out its
litigation against USF&Gbut wasnotthen judiciallyrestricted from operating. It was only after
Debtor received the USF&G settlement monies and Damon & Morey failed to distribute
payment checks to creditors, as it had been diréotdd by the Debtor, that tiBankruptcy
Court @fter wrongly assuminthat Debtorad already done smd consequently losing trust in
the Debtoy enjoinedthe Debtorfrom resuming business until after all claims were resolVhd
FourthAmended Disclose Statemerdpprovedby theBankruptcyCourtstates, on p13, | E, 1,
that “From and after the Effective Date, the Reorganized Debtor may operate its business, and
may use, acquire and dispose of its property free of any restrictions of the Code, except as
otherwise provided in the Plan...” (See Docket #242Yhe Plan of Reorganization wasplicitly
andpreciselydesignedo allow liquidation of the DebtorQassets in order to providefficient
fundingto carry out its litigatioragainst USF&Gand, tlerely, regainthe assets necessaty
resume its businesall prior versions of the Plaof Reorganizatiomnd all ofWilliam SavinoOs
representationsiadebefore thefee disputavith Debtorreflect and confirmDebtorOmitent to
resume operations. It was grdfterit had acquired an interest adverse to the DebtoDituaiton
& Morey began to representherwise Query:If Damon & Morey is willing to submit
OcolorableO theories for a client, vigitwilling to do to protect its owrvital interestg

10.Damon &Morey has submittethaterialself-serving contradictorpapers to the Federal
Courtswith impunity. As but one additional example to what has previously been setforth,herein
in Damon & MoreyOs Response to Objections of Debtor t8 &Fnal Fee Appliation

(Docket #729; 219 et. Seq.)it stated that its representation of Debtor endetdizer than



August 7, 2002. However, in its Appellee Brief filed on May 2, 2005 with the District Court (p4,
8" line) (and later to il Courtin its Brief, p4, lin&) (Exhibit8 and2, respectively) Damon &

Morey stated that its representatied in September, 2003. The duration of Daon &

MoreyOs representation hmkncited by itas a justification ofhe reasonablenessits fees.
11.Damon & Morey hasalsified business records toncealits wrongful conduct by
creatingfiles in the names of theéPSlprincipals (Pacheco and Cozad) for work it actually
performed for CPSI against the Debtor (Besattached excerpts from the sworn testimohy
Marc Hopkins, Esgn Exhibit9 and affidavit of Matthew Garvey attached hereto as Exhbit
Specifically:
a. MatthewGarvey states in his affidavit at | I8 Exhibit 10, “After agreeing to
assume the representation of CPSlin the appeal, I received a check for 31,500
from Damon & Morey as an advance for the expenses in the prosecution of the
appeal. A copy of the check and deposit slip for the Garvey & Garvey IOLA
account dated December 13, 1995, is annexed hereto...”
b. MatthewGarvey affidavit attachment &xhibit B to Exhibit 10 attached hereto
showsthe Garvey deposit ticket for $1,500 dated December 13, 1995; BUT
c. Damon & MoreyOs business records show this $1,500 as a disbursement charged

to Cozad Construction in its February 27, 1996 billing statemeg(iixhibit 11)

d. Danmon & Moreycopiedits $1,500check to Garveyn a manner making
“illegible and reproduced so as to obstruct payor identity” asl notedin my
December 20, 1999 lettews Damon & Morey (Exhibit 12)

e. Two (2) days later,mDecember 22, 1999, Williaavinoadvised the

BankruptcyCourtthat “...we truly do not know what Hopkins did. The file was



not opened as Construction Pacesetters versus Elia. And, in fact, I will tell your
Honor that these disbursements were billed to an unrelated file”. Althoughit did
not have it thenDebtor now haproof that this$1,500 was fraudulently billed to
Cozad Construction for workanappeal ofa New York Supreme Court Order
adverse to CPSind favorable to DebtpthatMatthewGarvey was to perform
serviceoon CPSIOs bdhagainst the Debtat the direction of Damon & Morey
This isclearly &file relatedto theexactconflict of interest that Judge Kaplan was
inquiring about. Furthermore, howwad William Savinobe so sure and
definitively statethatsaid disbursementserebilled to an Ounrelated fileO? This
representation to the Courtparticularlydoubtfulwhen one considers that
William Savino is theSenior Partneand Chairman of Damon & MoreyOs
Business Litigation and Insolvency Departmesnfpervising Damon & Brey
attorneys DiGiulio, Piotrowski and Moore, allwhom werecharged on the very
same billingstatement witlihe Garveyexpenditurgo what he callshe
OunrelatedO Cozad Constructilen
12. It is particularlydisturbing that Damon & Morey would conceaich criticalmaterial

informationfrom the Courtand then wantonly stat&Vhen presented with all of these facts, the

Bankruptcy Court exercised its discretion and determined there would be no denial of

compensation to attorneys at Damon & Morey who served the estate without actual knowledge

of their former partner’s wrongdoing. Judge Kaplan further exercised his discretion to

determine that disgorgement was not proper under these circumstances.” (Exhibit 2) [p40 of 2

Circuit Appelleebrief].



13.Damon &Morey hasactively preventeds Debtor client from discovering and
Bankruptcy Courfludge KaplapDistrict CourtJudge Arcara and the Justiadghis Court of
Appealsfrom consideringelevant and materialvidencethatcertainlymight haveaffectedthe
exercise ofudicial discretionto thedetriment of Damon & Morey

14. Debtorseeks to supplement the recordappealwith information thabecause of the
wrongful conduct gfand concealment bypamon & Moreywasnever before the Districr
Bankruptcy Cous belowin connection with the entry dhe money judgment against the
Debtor. Debtorhas (a) appealed to thi€ourt andb) moved in the Bankruptcy Court for relief
from this judgmentprocured by fraudThe reason that the information was never befwe t
Courts below is that it is newly discened informatiorthatwaspurposelyconcealedrom
Debtor by its attornewho had professeaO ...special relationship with the Debtor...continuing
over years, arising from a personal relationship.O

15.The Debtor dichot know,did not suspecndhad no prior opportunity to submit
evidencehat, Damon & Morey had

a. entered intand failed to disclose itontingency agreementth CPSI(Lead

Creditor of the CreditorsO Committederebyas compensation for its
represetation of CPSI against its Debtor client, Damon & Moveyuld receive
1/3 of the amounts collectédr CPSIfrom the Debtor (as confirmed by the sworn
testimony ofMarc Hopkins, attached hereto as Exhit

b. deceivedhe Bankruptcy, District and Appeab@rts and the Debtor regarding the
extent of its participation in the admitted conflict of interest concerning CPSI and
Debtor by falselyepresenting tthe Courts and the Debtor that only ¢hg

attorneyand one (1) outside attornesas involved when ifiact at least four (4)



Damon & Morey attorneys worked for CPSI against the Debtor, in addition to at
least two (2) outsidettmrneys that Damon & Morelyired and paid but never
disclosed (as confirmed by the attached billing statements, attached hereto as
Exhibit 13);

c. concealedts wrongful condat by opening Damon & Moreffies in the names of
others for work it performed for CPSI against the Debtor (See the attached
excerpts from the sworn testimony of Marc Hopkins, Esqg. in Ex@iditd
affidavit of Mathew Garvey attached hereto as Exhiifix;

d. utilized an attorney to advance its own interests to the DebtorOs detriment that it
had improperly hired (since done withd@dankruptcyCourt approval) ostensibly
for the sole purpose of representing the Dedgainst CPSI and thereafter having
said attorney acquire a Stipulation of Discontinuasfcg malpractice action
againstDamon & Morey(based upannter alig its conflicted representation of
CPSI against Elia) andGeneral Rlease foDamon & Morey (all as set forth in
the attached letter from Daniel Elia to the Grievance Committee, with exhibits,
dated August 10, 2007, Exhildit).

16.1t is also inconceivable that Damon & Morey could have the audacity of raising the
defense ofes judicata. Damon & Moreyknowsfull well that Judge Kaplan refused to haay
issues related to DebtorOs malpractice claims agasitstiitgin his October 19, 2004 Ordtrat
“If Elia believes that it can even now bring a malpractice action against Damon & Morey
arguing equitable estoppel as to the malpractice Statute of Limitations, it is for the State Courts
to hear that argument.” (Exhibit 15). When Debtor il bring its malpractice action State

Court, Damon & Morey removed the action to District Court and bégantenable assertioof



res judicata. The Debtor has moved to remand the case to State Court and the District Court has
not yet ruled Debtor agrees with Damon & Morélyat, Onder the doctrine ofes judicata, O[a]

final judgment on the merits of action pecludes the parties or their privies from relitigating
issues that were @ould have been raised in that actiaRe®judicata is, therefore, totally
inapplicablen this caserecisely because tigsuesof DebtorOs malpracticimswere not and
couldnothave been litigateoh the prior actionDamon & Moreynonsensicallyargues that

Judge KaplanOs refusal to hear DebtorOs malpracticecdastisites litigation on the merits,
despite the fact that xplicitly stated thahe would not hear the ctas and thait is a matter

for the State Courts

17.0bviously, the fact that | am an attorney does not prevent me from being duped by a
fellow attorney, especially one with whom | had a Ospecialdtamgling relationshipO
Although Danon & Morey continueso emphasizé, the fact that | am an attorneyirrelevant
anddoes notffectthe Debto©segal rights and privilegedNor does this fadesserthe duties
that Damon & Morey owed Debtor atitk reasonableness $ expectation ofindivided
loyalty, free from conflictsof-interest an expectation that isotdiscretionarybut requiredby

Bankruptcy Code 327(a).

18. As this Caurt must have surmisedfeel very strongly, as a victim, an attorney and an

officer of the court, that this egregious miscondifddamon & Morey must be redressed.

Dated: Clarence, New York
Octoberl6, 2007 David A. Elia
Chief Executive Officer
D.A. Elia Construction Corp.
DebtorAppellant




